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LI PEZ, Circuit Judge. On February 2, 1998, the Board
of Comm ssi oners of the Mansfield Minicipal Electric Department
voted not to renew the contract of the Departnent's nmanager
John Larch. Larch filed a conplaint against the Departnent
under Mass. Gen. Laws ch. 149, § 185(b) (the "Whistl ebl ower
Statute"), and 42 U. S.C. 8§ 1983, alleging that his enpl oynment
had been unlawfully termnated in retaliation for his refusal to
obey Commi ssioner Frank Colella' s order that he hire M chael
Forbes, a friend of Colella's, as an apprentice |ineman/ neter
reader or neter reader. The case went to trial, and the jury
returned a verdict for Larch on the Whistleblower claim
awar di ng damages in the amount of $607,977.00. The court added
attorney's fees, costs, and prejudgnent interest. The
Depart nent appeals on numerous grounds. W affirm

| . Background

From March of 1983 to June 30, 1998, John Larch was
manager of the Mansfield Minicipal Electric Departnment (the
"Departnment” or the "Electric Departnent”), where he was in
charge of the day-to-day operation of the Departnent, including
the hiring and di scharge of enployees. The Board of Sel ectnen,
who under the town charter were also the Electric Departnent's
Board of Commi ssioners (the "Board"), were responsible for

setting Electric Departnment policy. The three Board nenbers who
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voted not to renew Larch's contract in February of 1998 were
Frank Gerald Colella, Norman Mhana, and WIliam C. Madan.
Madan and Mahana were elected to the Board in March of 1996;
Col el  a had been el ected the previous year. Larch accused these
three Conm ssioners of acting in concert to retaliate against
himfor his decision not to hire Forbes. The two Commi ssioners
who opposed the notion not to renew Larch's contract were Anos
M Robi nson and Di anne Royl e (who replaced Joseph M Pasqual e on
the Board in 1997).

In March of 1998, Larch filed a conplaint in Bristol
County Superior Court agai nst defendants Madan, Royle, Colella,
Mahana, and Robi nson, as nenbers of the Mansfield Muinicipal
El ectric Department Board of Comm ssioners, alleging that the
Board's decision not to renew his contract violated the
Massachusetts Whistleblower Statute, Mass. Gen. Laws ch. 149,
8§ 185(b), because it was in retaliation for his refusal to
performan act (hire Forbes) that he reasonably believed woul d
have been unl awful. Larch clainmed that it would have been
unlawful to hire Forbes because under Massachusetts |aw the
"“manager of municipal [ighting" shall have "full charge"” of "the
enpl oynent of . . . agents and servants,"” Mass. Gen. Laws ch.
164, § 56, and because under the collective bargaining agreenent

a union nenber who expressed interest in the position had
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priority over Forbes. The conplaint also alleged breach of
contract and unlawful discharge, and sought declaratory relief.
Larch filed an amended conplaint in April of 1998, adding as
def endants Madan, Colella, and Mahana as individuals, and the
Mansfield Minicipal Electric Department, and adding a federa
civil rights claimunder 42 U S.C. § 1983. In My of 1998 the
case was renmoved to the United States District Court for the
District of Mssachusetts. In March of 1999 a suggestion of
death was filed as to Mahana.

The central issue at trial, which commenced on June 26,
2000, was whether the Board' s decision not to renew Larch's
contract was in retaliation for Larch's decision not to hire
Forbes. Larch's theory of the case was that Col ella had ordered
himto hire Forbes, and that when he refused to do so in June of
1996, a mmpjority on the Board (Colella, Madan, and Mahana)
| aunched a protracted canpai gn of harassnment against himthat
cul mnated in February of 1998 with the vote not to renew his
contract. The Board argued that Colella never ordered Larch to
hire Forbes, but sinply recommended him for the position, and
that the non-renewal decision was unrelated to the Forbes
affair.

During the trial, the court dismssed the clains

agai nst the individual defendants, directed a verdict for the
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Departnment on the civil rights claim and directed a verdict for
Larch on the breach of contract claim (wi th nom nal damages).?
The Whi st ebl ower claimwent to the jury, which on July 5, 2000,
returned a verdict for Larch in the amobunt of $607,977.00. In
a subsequent order the district court awarded prejudgment
interest from March 9, 1998, and attorney's fees and costs
pursuant to the Whistlebl ower Statute.

The Departnment then noved for judgnent as a matter of
law, for a new trial, and to alter or amend the judgment. |t
argued that there was insufficient evidence that Larch
reasonably believed that hiring Forbes would have viol ated the
| aw; that there was insufficient evidence that his refusal to
hire Forbes was a substantial or notivating factor in the
Board's decision not to renew his contract; that the non-renewal
of Larch's contract was not a "retaliatory action” within the
meani ng t he Wi stl ebl ower Statute; that the district court erred
in admtting into evidence the statements of the deceased
Comm ssi oner Mahana; and that the award of damages was too
specul ati ve and should be reduced. The district court denied

t hese nmotions. The Departnent al so noved for reconsi deration of

! The district court found that the Departnent had breached
its contract with Larch when it wunilaterally reduced the
threshol d at which purchase orders required Board approval from
$10, 000 (the figure in the contract) to $1,000. Larch requested
only nom nal damages.
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the court's order concerning attorney's fees and prejudgnment
interest. The court granted these notions in part, adjusting
the date from which prejudgnent interest would be awarded and
aut hori zing certain deductions fromthe attorney's fees award.
The court entered an amended judgnment on October 20, 2000,
awardi ng Larch $607,977.00, plus prejudgnent interest in the
anount of $168,498.84, attorney's fees in the anmount of
$119, 265. 00, and costs of $8,523.00. The Departnment filed a
noti ce of appeal on November 16, 2000.
I'1. Sufficiency of the Evidence
Larch clains, and the jury found, that the Departnment
viol ated the Massachusetts Whistleblower Statute, Mass. Gen.
Laws ch. 149, § 185(b), which provides, in relevant part:
An enpl oyer shall not take any
retaliatory action against an enployee
because the enployee does any of the
fol |l ow ng:
(3) Obj ects to, or refuses to
participate in any activity, policy or
practice which the enployee reasonably
believes is in violation of a law, or a rule
or regulation pronul gated pursuant to |aw,
or which the enployee reasonably believes
poses a risk to public health, safety or the
envi ronnent .
The district court instructed the jury that Larch had to prove

(1) "that he objected to or refused to participate in an

activity, policy or practice that he reasonably believed was in
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violation of a law, rule or regulation;" (2) "that his refusal
to participate in the activity played a substantial or
notivating part in the decision not to renew his contract"; and
(3) "that the retaliatory action caused him danmages."” The
Departnent argues that there was insufficient evidence for the
jury to make findings one and two.

"We review the district court's denial of [a] notion

for judgnent as a matter of | aw de novo, viewi ng the evidence in

the light nost favorable to [the non-noving party] and draw ng
all reasonable inferences inits favor. Qur inquiry is whether
t he evidence, when viewed fromthis perspective, would permt a
reasonable jury to find in favor of [the non-noving party] on

any permssible claim or theory." Foster-MIler, 1lnc. .

Babcock & WIlcox Canada, 210 F.3d 1, 7 (1st Cir. 2000)

(citations and internal quotation marks omtted). W conclude

that the evidence was sufficient to support the jury's verdict.

(a) Reasonable Belief That Hring Forbes Wuld Have Been
Unl awf ul

Larch testified that he reasonably believed that hiring
Forbes pursuant to Colella' s order would have violated three
Massachusetts statutes. Because Larch only had to establish

that he reasonably believed that hiring Forbes would have
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viol ated one of the statutes he cited,?2 we limt our discussion
to Mass. Gen. Laws ch. 164, 8§ 56, which provides that the
“manager of municipal |ighting" shall have "full charge" of "the
enpl oyment of . . . agents and servants."3® Larch argues that
hiring Forbes pursuant to Colella's order woul d have entail ed an
unl awf ul substitution of Colella' s judgment for his own. The
Departnent asserts that Colella never ordered Larch to hire
Forbes, but sinply recomended Forbes for the positions.

There was anple evidence at trial to support a jury
finding that Colella had ordered Larch to hire Forbes. On March

5, 1996, the Board voted to authorize a new position for an

2 The other statutes Larch cited are Mass. Gen. Laws ch.
268A, 8 23(b)(2) (governnent enployees shall not use their
official position to secure, for thenselves or for others,
"unwarranted privileges . . . of substantial value . . . which
are not properly available to simlarly situated individuals");
and Mass. Gen. Laws ch. 150E, 8 7(d) (ternms of collective
bar gai ni ng agreenent shall prevail over nunicipal personnel
ordi nances, by-laws, rules, or regulations).

3 Mass. Gen. Laws ch. 164, 8§ 56 reads, in relevant part:

The mayor of a city, or the selectnen or municipal |ight
board, if any, of a town acquiring a gas or electric plant
shal | appoint a manager of nunicipal |ighting who shall

under the direction and control of the mayor, selectnmen or
muni ci pal |ight board, if any, and subject to this chapter,
have full charge of the operation and managenent of the
pl ant, the manufacture and distribution of gas or

electricity, the purchase of supplies, the enploynent of
attorneys and of agents and servants, the nethod, tinme,
price, quantity and quality of the supply, the collection
of bills, and the keeping of accounts.
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apprentice |lineman/ meter reader. Bet ween March 5 and June 3,
1996, Colella indicated to Larch on at |east three occasions
t hat he expected Forbes, a friend and co-worker of Colella's, to
be hired for the new position. While it was common for
Conmi ssioners to recomend people for open positions, Larch
testified that he believed Colella was ordering himto hire
Forbes. Larch testified that he had decided not to hire Forbes
"as long as [Colella] was telling me to hire him"

Larch did not post the new position when it was
aut hori zed, believing that "we were going to have a problent
when Col ella found out that Forbes was not getting the job. At
t he begi nning of June, however, Larch | earned that Shawn Curr an,
a nmeter reader in the Department, had decided to bid for the
position. Larch believed that Curran's bid would get him "off
the hook" with Colella because the union contract stipul ated
t hat nmenbers of the bargaining unit had absol ute preference for
open positions. After the June 3 Board neeting, he infornmed
Colella that the new position would go to Curran. Col el l a
testified that he was upset by this news.

The next day, Colella indicated to Kym Gaissl, the
Departnent's Busi ness Manager, that the Sel ect men/ Comni ssioners
were the "town fathers,"” a phrase which, Gaissl testified, the

Comm ssi oners often used to indicate "that they had the right to
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tell people what to do and how to do it." On June 6, Mahana
told Gaissl that Colella was "very upset"” about Forbes not
getting the job, and declared: "W are the town fathers and
peopl e should do what we tell them to do." The jury could
reasonably have taken these statements as evidence of an order
rat her than a recomrendati on.

Around June 14, Colella delivered a second job
application from Forbes to Gaissl, this tine for either the
apprentice |lineman/ meter reader position, or the meter reader
position which would open up if Curran was hired into the new
position. On June 18, Colella indicated to Larch that "he was

one of the town fathers and the town fathers had the right to

have who they wanted to hire hired." Larch decided, however,
that there was not enough work to justify filling the neter
reader position. Colella was angry and di sappoi nted when he

heard this news. Just before the June 26 neeting of the Board,
Mahana said to Larch that he and Gaissl had upset Colella, and
that "he or they were going to make our lives miserable until we
made [Col el la] happy again."™ The jury could reasonably have
concl uded that the persistent criticismof and interference with
Larch's managenment of the Departnment after his decision not to
hire Forbes (see infra) was evidence that Larch had di sobeyed an

order rather than nerely neglecting to adopt a reconmendati on.
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The Departnment offered evidence that Larch had a
| ongstanding policy of granting an interview to any job
candi date a Board nenber recomrended, and that he had soneti nes
hi red such candidates in the past. The court's instruction to
the jury made clear the Board' s "recomrendation" theory: "the
statute does not prohibit job recommendati ons by a sel ect man or
conm ssioner. It is up to you to decide whether the statenment
or statenments made by selectnmen were orders to hire M. Forbes
or recomrendations."” Since the court properly franed the issue
for the jury, a rejection of the Departnment's "recommendation”
theory is inplicit in the jury's verdict for Larch

Even if Colella did order Larch to hire
Forbes, the Departnment argues that Larch could not have
reasonably believed that hiring Forbes pursuant to Colella's
order woul d have viol ated Mass. Gen. Laws ch. 164, 8§ 56, because
the statute bars the Board, not individual Board nenbers, from
interfering with the manager's power to hire and discharge

enpl oyees. The Departnent cites Golubek v. Westfield Gas &

Electric Light Board, 591 N. E. 2d 682, 683 (Mass. App. Ct. 1992),
for the proposition that Mass. Gen. Laws ch. 164, 8 56 is not
vi ol ated unl ess a board action infringes on the prerogatives of
t he manager. ol ubek does not, however, support that readi ng of

the statute. It is sinply a case where an action by the board
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was found to have violated the statute. Gol ubek states that
under 8 56 the hiring power is "vested in the manager alone.”
Id. at 684 (enphasis added). The town's own counsel, noreover,
advi sed the Board on Septenber 4, 1997, that "[t]he [Electric]
Depart nent manager has exclusive authority to hire and di scharge
enpl oyees. "4 In light of Golubek, the opinion of town counsel,
and the plain |anguage of the statute (manager of nunici pal
lighting shall have "full charge"” of hiring enpl oyees), the jury
could have found that Larch reasonably believed that to hire
Forbes at Colella' s direction would have violated Mass. Gen.
Laws ch. 164, 8§ 56.5

The Departnment suggests that Larch's failure to tell
Colella that it would be illegal to hire Forbes pursuant to his
order indicates that Larch did not believe he was bei ng asked to
do anything illegal. The jury could have found, however, that
Larch kept this belief to hinself to avoid a confrontation with

Col el | a.

4 Although this opinion post-dates the Forbes episode, it
is evidence of the reasonabl eness of Larch's interpretation of
the statute.

5 Since a reasonable belief that hiring Forbes upon
Colella's order is enough to establish a violation of the
statute, we do not have to decide whether Colella' s conduct in
fact violated § 56.
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(b) Substantial or Motivating Factor in the Decision Not to

Renew

The Departnment argues that there was insufficient
evidence that Larch's decision not to hire Forbes was a
substantial or motivating factor in the decision not to renew
his contract. Viewing the evidence in the |ight nost favorable
to Larch, and drawi ng reasonable inferences in Larch's favor,
there is anpl e evidence to support a jury finding that the Board
made i ts non-renewal decision inretaliation for Larch's refusal

to hire Forbes. See Foster-Mller, 210 F.3d at 7.

On June 4, 1996, the day after Colella |earned that
Forbes woul d not be getting the apprentice |ineman/ neter reader
position, Colella called Gaissl and said that he wanted to
cancel the purchase of a backhoe for the Departnment which the
Board had approved unani nously at the June 3 neeting. Colella
said to Gaissl: "John's done it to ne again, he's not going to
hire this kid. . . . l'"m looking like an idiot. . . . ' m
really, really mad." That sane day, Colella told Gary D Anbra,
an Electric Departnent enployee, that he was upset and
frustrated that Larch had decided not to hire Forbes, and that
he was "all done with John Larch.” On June 6 Mahana, who was
often seen passing tine with Colella and Madan at a |ocal pub

and outside a local ice cream store, told Gaissl that Colella
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was "very upset" about Forbes not getting the job. An
"extrenely irate" Mahana communi cated with Gai ssl again on June
10, telling her that "he didn't know who the hell John Larch

t hought he was, but he'd been doing it his way for a long tine

and that wasn't going to happen anynore . . . that he would kick
his ass out of town and . . . make |ife mserable for the
department.” Mahana told Gaissl that he would take away the

backhoe, take away Larch's car allowance, relocate the office
staff, and stop all overtime in the Departnment.

Larch, Gaissl, and Comm ssioner Pasquale testified
that, in contrast to previous Board neetings, which had been
prof essi onal and busi nesslike, the tone of the June 26 Board

neeting was hostile and antagonistic toward Larch. Mst of the

nmeeting was devoted to Colella, Mahana and Madan grilling Larch
about all eged problens in the Departnment. Col el I a questi oned
Larch about provisions in his contract providing for life

insurance and a vehicle for his official use, and noved to
reverse the Board's earlier decision to purchase a backhoe for
the Departnent. Mahana interrogated Larch about the
Departnent's |ongstanding practice of making paynents to the
Town, suggested that the Departnent should be noved out of its
office condom nium criticized Larch for generating too nuch

revenue, questioned the granting of preferential electric rates
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to the high school, and nmentioned ("I just want the public to
know') a debt the Departnment owed. Madan then questioned Larch
about alleged electrical problems in the industrial park.

I n subsequent nmeetings, the Board continued to undercut
Larch's authority to run the Departnment. On October 7, 1996,
the Board voted to require its approval for contracts wth
out si de consultants and purchase orders over $1,000, and to put
t he Departnment’'s non-uni on enpl oyees under the Town's personnel
policy. On Novenmber 4, 1996, Madan and Col el |l a suggested t hat
too many Departnment enpl oyees had cell phones and beepers, and
Colella said he wanted the nunmber of cell phones reduced to
t hree. On April 2, 1997, Mdan questioned the Departnent's
provi sion of bottled water to its enpl oyees.

On May 5, 1997, the Board denied Larch's request that
an enmpl oyee who was performng two jobs at the same tinme receive
a wage increase of $2 per hour, and voted to have the Town's
accountant do the Departnent's books. On May 15, 1997, the
Board encouraged a Departnent enployee to appeal an adverse
personnel decision to the Town Manager. On June 2, 1997,
Col el la declared that he was "very upset"” that two Depart nent
enpl oyees had been deni ed vacation tinme (because ot her enpl oyees
had requested the sane dates), and indicated that the Board

should nmake final decisions concerning vacation time in the
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Departnment. On Septenber 29, 1997, the Board voted to elim nate
all scheduled overtinme in the Departnent, except wth the
approval of the Chairman of the Board. On January 12, 1998
Madan criticized Larch for letting Departnment enpl oyees go honme
early on Decenber 24.

On February 2, 1998, the Board voted not to renew
Larch's contract. At the neeting, Madan expl ained sinmply that
there had been "a lot of msmnagenent” in the Electric
Departnent. Although Madan was nore specific at trial about the
reasons for not renewing Larch's contract, there was evidence
that the explanations were pretextual. Madan pointed to the
Departnent's | ack of a personnel policy, but there was evidence
t hat the Department used the Town's personnel policy, with a few
exceptions, and that the Board knew of this practice. Madan
cited outages in the industrial park, but there was evidence
that these problens were mnor. Madan testified that the Board
was concerned about the Departnment's finances, but there was
evi dence that the Departnment had substantial accunul ated profits
(%8, 000, 000 as of April 1997), that relatively npodest |osses in
1996 and 1997 were due to a rate cut designed to reduce the
Departnent's profits and to unexpected events, and that a 1997
financial audit stated that "the Departnent is in good financi al

shape and i s managed well." Madan cited an enpl oyee's theft of
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$500 from the Departnent, but there was evidence that the
detection of this small theft indicated that the theft-detection
system was functioning as it should. Madan also criticized
Larch's handling of a hostile work environnment claim by an
enpl oyee, Rose M Carthy, against Business Mnager Gaissl, but
Larch testified that the Town's | abor counsel had indicated that
some of the incidents were too far back in tinme to act on, and
had recommended that Larch await the results of MCarthy's
litigation against the Department before deciding how to
pr oceed.

In sum the jury could reasonably have concl uded t hat
the persistent criticism of Larch's managenent of the
Departnent, starting with the June 26, 1996, neeting and
culmnating with the non-renewal decision on February 2, 1998,
ampunted to the Board nmajority maki ng good on the threat, issued
at the time of Larch's decision not to hire Forbes, to "make
life mserable for the departnent” and "kick [Larch's] ass out
of town,"” and that the reasons the Departnment offered for not
renewi ng Larch's contract were pretextual.

[11. Non-Renewal as Retaliatory Action

The Department argues that the decision not to renew

Larch's contract does not constitute the "retaliatory action”

proscri bed by the Whistlebl ower Statute. Mass. Gen. Laws ch.
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149, § 185(b). The statute defines "retaliatory action" as "the
di scharge, suspension or denmotion of an enployee, or other
adverse enpl oyment acti on taken agai nst an enpl oyee in the terns
and conditions of enploynment.” Id., 8§ 185(a)(5). The
Departnent argues that non-renewal of an enploynent contract
does not fall under the statutory definition.

The Department has waived this argunent, which first

appeared in its renewed notion for judgnent as a matter of |aw

A renewed notion for judgnment as a matter of
law under Rule 50(b), Ilike the simlar
notion made under Rule 50(a) before the
subm ssion of the case to the jury, nust
state the grounds on which it was mde

Since the post-subm ssion notion is nothing
nore than a renewal of the earlier notion
made at the close of the presentation of the
evi dence, it cannot assert a ground that was
not included in the earlier notion.

9A Charles Alan Wight & Arthur R MIler, Federal Practice and

Procedure § 2537, at 344-45 (2d ed. 1994) (footnotes omtted);

accord Correa v. Hospital San Francisco, 69 F.3d 1184, 1196 (1st

Cir. 1995) ("The nmovant cannot use [a renewed notion for
judgnent as a matter of |law] as a vehicle to introduce a | egal
theory not distinctly articulated in its close-of-evidence
motion for a directed verdict."). The Departnent rightly points
out that "whether there had been retaliation” was a centra

issue at trial, but neglects to nention that wuntil the
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Departnent's post-verdict notion it had played out as a factual
i ssue, not a legal one. W also note that the Departnent failed
to object to the jury instruction on retaliation, which stated:
"A decision not to renew an enployment contract is an adverse
enpl oynment action under the statute.” |In failing to bring its
contrary reading of the statute to the court's attention until
after the verdict had been rendered, the Departnent waived the
argunment it now seeks to advance.
V. Adm ssion of Mahana's Statenents

The Departnment argues that the district court erred in
admtting the statements of the deceased Comm ssi oner Mahana,
such as "[w e are the town fathers and peopl e should do what we
tell themto do," and that "he would kick [Larch's] ass out of
town and . . . make life mserable for the departnment.” The
district court adm tted Mahana's statenments as adm ssions of the
Department, pursuant to Fed. R Evid. 801(d)(2)(D), which
excludes from the hearsay rule statements offered against a
party and made "by the party's agent or servant concerning a
matter within the scope of the agency or enploynment,
during the existence of the relationship."” The Depart ment
argues that Mahana's statenents do not qualify as nonhearsay
under Rule 801(d)(2) (D) because threatening the manager of the

El ectric Departnment in this fashion was not within the scope of
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his enploynent. It points out that the statenments were neither
authorized by the Departnment nor made for the purpose of
furthering its interests.

We review a district court's adm ssion of evidence for

abuse of discretion. See United States v. Glbert, 181 F. 3d

152, 160 (1st Cir. 1999). There was no abuse of discretion
her e:

To qualify as nonhearsay under Rul e
801(d)(2)(D), a statenent nust concern "a
matter within the scope” of the declarant's
agency or enploynment. The statenent itself
is not required to be "within the scope of
the declarant's agency. Rat her, it need
only be shown that the statenment be rel ated
to a matter within the scope of the agency.”

5 Jack B. Weinstein & Margaret A. Berger, Winstein's Federa

Evi dence, 8 801.33[2][c], at 801-69 (2d ed. 2001) (footnotes
om tted). Whil e Mahana's job description obviously did not
include making life mserable for the Electric Departnent, the
statements were related to a matter within the scope of his

enpl oynent: oversight of the Departnent. See \Wiite .

Honeywel | . | nc., 141 F.3d 1270, 1276 (8th GCir. 1998)

(supervisor's racial slur against enployee adm ssible against
enpl oyer as statenent "concerning a matter within the scope of
t he enpl oynent"” under Fed. R Evid. 801(d)(2)(D)). The district
court properly admtted Mahana's statenents as nonhearsay under

Rul e 801(d)(2)(D).
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V. The Sexual Harassnent Evi dence

The Departnment argues that the district court erred in
excluding certain details of the sexual harassnment allegations
agai nst Busi ness Manager Gaissl that Madan cited as a reason for
not renewi ng Larch's contract. The excluded testinony was that
Depart ment enpl oyees had di scussed the snell of semen. Although
the court admtted testinony about other alleged sexually-
charged conduct at the Departnent, it concluded that the
testinmony it decided to exclude would be "just too much for a
jury.” The Departnment also argues that it should have been
permtted to ask Gaissl if she was personally involved in the
alleged incidents, and to ask Larch whether Gaissl had
acknow edged the truth of some of the allegations.

We review the district court's exclusion of evidence
under Fed. R. Evid. 403 for abuse of discretion.® See United
States v. Reeder, 170 F.3d 93, 107 (1st Cir. 1999). "'[Qnly
rarely - and in extraordinary circunstances - will we, fromthe
vista of a cold appellate record, reverse a district court's on-

t he-spot judgnment concerning the relative wei ghi ng of probative

6 Federal Rule of Evidence 403 provides: "Although
rel evant, evidence may be excluded if its probative value is
substantially outweighed by the danger of wunfair prejudice
confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunul ative evidence."
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value and unfair effect.'™ 1d. (quoting Wllians v. Drake, 146

F.3d 44, 47 (1st Cir. 1998) (alteration in original)).

The district court admtted the evidence of sexua
harassnent for the |imted purpose of permtting the Departnent
to establish the factors that influenced the Board's decision
not to renew Larch's contract. The court wei ghed the probative
value of the evidence against the potential for unfair
prejudice, and let in alnost all of the sexual harassnent
al | egati ons. It declined to let the Departnent inquire into
Gai ssl's personal involvenment in the incidents, on the ground
that "we're not going to have mni trials on each one of those
all egations.” There was no abuse of discretion in the court's
deci sion not to conduct a "mni trial" on the issue of sexual
harassnment, or in its exclusion of sone |limted testinony on
that issue that it believed would be unduly prejudicial to
Larch. Indeed, the argunent to the contrary is frivol ous.

VI . Excessive Damages

The Departnent argues that it was error to award
danmages based on the assunption that Larch's contract would be
renewed until he reached the age of 65. It noted that Larch had
wor ked under a series of two- and three-year contracts, which

the Board could elect not to renew with or w thout cause. The
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Depart nent therefore suggests that the proper nmeasure of damages
woul d be one additional enploynment contract.

We review the district court's decision not to reduce
the jury's award of damages for abuse of discretion. Blinzler

v. Marriott Int'l, Inc., 81 F.3d 1148, 1161 (1st Cir. 1996).

"An award of damages will not be deenmed unreasonably high .

as long as it conmports with sone rational appraisal or estimte
of the damages that could be based on the evidence before the
jury,"” and is not "grossly excessive, inordinate, shocking to
the conscience of the court, or so high that it would be a
denial of justice to permt it to stand.” [|d. (citations and
internal quotation marks omtted).

The Departnent argues that the award of damages beyond
the period of one additional enploynent contract should be
overturned because it was "necessarily specul ative." However
the Suprene Judicial Court of Massachusetts ("SJC') has stated
that "the | aw of the Commonweal th has traditionally allowed, as
an element of tort damages, conpensation for the [|oss of
capacity to generate prospective earnings. Mere uncertainty in
the award of damages is not a bar to their recovery . . . ."

Conway v. Electro Switch Corp., 523 N E.2d 255, 257 (Mass. 1988)

(citation and footnote omtted) (interpreting the Massachusetts

enpl oynment discrinmnation statute). This principle applies
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under the Whistleblower Statute, which provides that "[a]l
remedi es available in common awtort actions shall be avail abl e
to prevailing plaintiffs.” Mass. Gen. Laws ch. 149, § 185(d).

In Kelley v. Airborne Freight Corp., 140 F.3d 335 (1st

Cir. 1998), we upheld an award of $1,000,000 in front pay
damages under the Massachusetts enploynent discrimnation
statute, Mass. Gen. Laws ch. 151B, 8 9. W expl ai ned:

An award of front pay, constituting as it
does, an estinmate of what a plaintiff m ght
have earned had s/he been reinstated at the
concl usi on of trial, IS necessarily
specul ati ve. Massachusetts law is clear
that wuncertainty in the award of future
danmages does not bar their recovery, and we
have said that the generousness of a jury's
award does not alone justify an appellate
court in setting it aside [unless] it 1is
shown to exceed any rational appraisal or
estimate of the damages.

ld. at 355 (citations and internal quotation nmarks omtted); see

also Cumm ngs v. The Standard Reqgister Co., 265 F.3d 56 (1st

Cir. 2001) (upholding an award of 14 years of front pay under
Massachusetts | aw).

Al t hough the SJC in Conway cautioned that "danages may
not be determ ned by specul ation or guess,"” 523 N E. 2d at 257,
the jury's award of $607,977 in conpensatory damages was based
on evi dence presented at trial. Larch was 55 years old when his
enpl oynment term nated in June of 1998. He had served as nmnager

of the Electric Departnment for 15 years under a series of two-
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and three-year contracts. The last three contracts contained a
clause that would automatically renew the contract for an
addi tional two- or three-year termunl ess the Board gave notice
of non-renewal within four nonths of the contract's end. Larch
testified that he had intended to work at the Electric
Departnment until he reached the age of 65.

Larch had received positive evaluations of his job
performance in December of 1993 and January of 1995
Comm ssi oner Pasquale testified that he had rated Larch "above
average" in nost categories. Conmm ssioner Royle also testified
that Larch had been performng well. Larch testified that his
efforts to obtain new enploynent during the time between his
term nation and the trial (he cited specific positions for which
he had applied) had been unsuccessful. He testified that
because of deregulation, utilities were laying off enployees
rather than hiring, and that the current phase of deregul ation
woul d continue for 10 years.

There was al so evi dence that the non-renewal of Larch's
contract and Madan's charge of "a | ot of m smanagenent” in the
Departnment were reported in the | ocal nedia. Pasquale, a human
resources professional, testified that prospective enployers
woul d likely take into account the allegations of m smanagenent

surroundi ng the term nation of Larch's tenure at the Departnent.
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Based on this evidence, a reasonable jury could have
found, as this jury did, that Larch's damages anounted to the
di scount ed val ue of the benefits and conpensati on he woul d have
received if he had worked until age 65, |ess the discounted
val ue of the pension paynents he would receive because of his
termination.’” There is nothing "grossly excessive" or "shocking
to the conscience" about this calculation of Larch's damages.
Blinzler, 81 F.3d at 1161.

VII. Attorney's Fees
We review an award of attorney's fees for abuse of

di scretion. Coutin v. Young & Rubicam Puerto Rico, Inc., 124

F.3d 331, 336 (1st Cir. 1997). The Departnent argues that the
district court erred in awarding Larch attorney's fees because
the court, in an order explaining its decision not to award
Larch multiple damages, observed that "[t]his case did not
i nvol ve invidious discrimnation, corruption, or self-dealing,
but m sguided cronyism involving a conm ssioner with a 'big
heart.'" The Departnent reasons that since the court declined to
award multiple damages on this basis, it should also have
declined to award attorney's fees.

The Massachusetts Whistl ebl ower Statute provides that

"[t]he court my . . . order paynent by the enployer of

7 An actuary estimated these figures for the jury at trial.
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reasonabl e costs, and attorneys' fees." Mass. Gen. Laws ch.
149, 8§ 185(d)(5). As the statute confers broad power to award
attorney's fees, without setting forth criteria for deciding
when to award them and its evident purpose is to protect
enpl oyees who are found to have been subject to retaliation for
refusing to engage i n unl awful conduct, as was Larch, we have no
basis for questioning the district court's exercise of its
di scretion to award attorney's fees in this case.
VI11. Prejudgnent |nterest

The Departnment argues that the district court erred in
awardi ng Larch pre-judgnent interest on "the entire anount" of
t he danmages award.® The Departnent has waived this argunent.
Subsequent to the jury's verdict for Larch, the district court
i ssued an order stating that, "having received no opposition to
the plaintiff's letter . . . which outlines the plaintiff's
under st andi ng regardi ng i nterest on the judgnment,"” the court was
awardi ng Larch prejudgment interest on the entire anount of the
judgnment at a rate of 12% fromthe date the conplaint was filed
(March 9, 1998). The Departnment then filed a nmotion for
reconsideration of the district court's order, asserting that

prejudgnent interest should have been awarded not fromthe date

8 The Departnent does not make clear what alternative it
proposes to prejudgnment interest on "the entire amount” of the
award.
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of the conplaint, but fromthe date plaintiff first sustained
damages (June 30, 1998, the final day of his enploynment at the
Departnent). The district court granted this nmotion, and the
parties then stipul ated that prejudgnent interest would run from
June 30, 1998.°

The Departnent's argunment on appeal, that the court
erred in awardi ng prejudgnment interest on the entire anount of

Larch's danmages, was never raised bel ow I n Eastern Mountain

PlatformTennis, Inc. v. The Sherwin-Wllianmns Co.., Inc., 40 F. 3d

492 (1st Cir. 1994), the defendant argued on appeal that
prejudgnent interest should not have been awarded on future | ost
profits. We held that the defendant had waived the argunent
because it had not made the argument before the trial court.
See id. at 504. "The law in this circuit is crystalline: a
litigant's failure to explicitly raise an issue before the
district court forecloses that party fromraising the issue for

the first tine on appeal ." Boston Beer Co. Ltd. P'ship v. Slesar

Bros. Brewing Co., Inc., 9 F.3d 175, 180 (1st Cir. 1993).

Affirnmed.

° The stipulation reads: "The parties have agreed to
resolve their outstanding dispute regarding the prejudgnent
interest and now stipulate that the Court should award
prejudgnent interest calculated from June 30, 1998, up to and
i ncluding the date of said anended judgnent."”
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